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The Emergency Medical Treatment and Labor Act (EMTALA) is a federal law intended to prevent hospitals with emergency departments from refusing to treat patients or transferring them to public or charity hospitals because the patients are unable to pay, are uninsured, or are covered by Medicare or Medicaid.
Hospitals’ Legal Duties under EMTALA:

1) Provide appropriate medical screenings to determine if patient has an EMC.

2) Either stabilize the patient, or, if unable to do so, transfer the patient to a hospital qualified to treat the EMC.

3) Accept transfers of patients with special medical conditions if the hospital has the capabilities to treat the patients and the capacity to accept them.
The Basic Concept of EMTALA

Medical screening, stabilization and or transfer must be provided to

·  any person who comes to a dedicated emergency department (DED) requesting any medical services, and 

· any person presenting to a non-DED requesting emergency services.

· Women in labor (regulations specific).
EMTALA Definition of Emergency Medical Condition (EMC)

A medical condition manifesting itself as acute symptoms of sufficient severity (including severe pain) such that the absence of immediate medical attention could reasonably be expected to:

· Jeopardize the health of the individual, or

· Seriously impair bodily functions, or

· Result in serious dysfunction of any bodily organ or part.
With respect to a pregnant woman who is having contractions:

· There is inadequate time to effect a safe transfer or another hospital for delivery, or

· Transfer may pose a threat to the health or safety of the woman or the unborn child.
EMTALA Definition of Stabilization
No material deterioration of the condition is likely, within reasonable medical probability, to result from or occur during the transfer of the individual from a facility.

With respect to a woman in labor, that she has delivered the child and the placenta.
Determining EMC
Who determines whether a patient has an Emergency Medical Condition and that there is need to transfer to a facility with more specialized capabilities to care for the patient?

The physician with eyes on the patient.
Hospitals’ On Call Responsibilities
Hospitals are required to maintain an on-call list that best meets the needs of its patients by tailoring the on-call requirements to the list of the hospital’s available specialties.
Physician’s Duty to Respond to Call
· Treat patients from neighboring communities.

· Respond to request to come to the ED even during “office hours”.

· Treat patients even when another facility or physician has declined to accept a transfer.

· May provide call simultaneously at more than one facility or perform elective surgery while on call.
Physician’s Duty to Respond to Call
When there is a disagreement between the emergency physician and on-call specialist about the need for the specialist to come to the hospital to examine the patient, the on-call physician should defer to the medical judgment of the emergency physician or other practitioner who has personally examined the patient and is currently treating the patient.
Transfer Requirements
· Stable Patient

· Unstable Patient

· Patient’s written request

· Physician certification that medical benefits reasonably expected from the provision of care at the other facility outweigh increased risks of transfer

· Qualified Medical Personnel (QMP) certification with physician countersignature when allowed by law.
Appropriate Transfer
1. Transferring hospital must provide medical care within its capacity that minimizes the risks to a patient’s health.

2. Receiving hospital must have available space and qualified personnel to treat the patient and must agree to accept the transfer.

3. Transfer must be made by qualified personnel with appropriate transportation equipment.

4. Transferring hospital must send the receiving hospital all medical records relating to the EMC available at the time of transfer.
Transfer: Obligations of Sending Hospital
· Provide the patient, within the capabilities of the staff and facility available at the hospital, such further medical exam and treatment as possible to attempt to stabilize the medical condition.

· Physician must determine appropriate mode, equipment, and attendants for transfer.

· Sending hospital must obtain permission from receiving hospital to transfer.

· Sending hospital must document communication with receiving hospital:

· Date and time of request

· Name of person accepting transfer.

Physician’s Certification to Transfer an Unstable Patient

The transferring physician must certify, in writing, that “based upon the information available at the time of transfer, the medical benefits reasonably expected from the provision of appropriate medical treatment at another medical facility outweigh the increased risks to the individual and, in the case of labor, to the unborn child from effecting the transfer.”
Contents of Physician Certification

· The hospital’s EMTALA responsibilities to treat and the risks/benefits of transfer are explained to the patient.

· Physician must write a summary of the medical risks and benefits on which the certification is based.

· Signed by the physician.

· Certification should be based on information available at the time of transfer, not solely at the time of physician’s earlier exam of the patient.
Examples of Risks/Benefits

· Physician expertise not available at transferring facility.

· Hospital resources (i.e. CT, MRI, angioplasty) not available at transferring facility.

· Intensive care, burn units, high-risk ob services, trauma or neonatal services not available at transferring facility.

· Worsening of patient’s EMC or possible death en route.

· Delayed access to definitive treatment because of transfer.

· Loss of IV access or airway control en route

· Additional pain, trauma, or possible disability to existing injuries as a result of physical movement and road travel.

Examples of Violations that have resulted in Physician citations

· Physician fails to sign the certification.

· Physician fails to actually deliberate and weigh the medical risks and benefits of transfer before signing the certificate.

· Physician makes an improper (discriminatory) consideration of a significant factor in the certification decision.

· Physician concludes that the medical risks outweigh the medical benefits of transfer but certifies the opposite is true.

· Physician misrepresents the patient’s medical condition.
Transfer:  Obligations of Receiving Hospital

· Must have available space and qualified personnel for treatment.

· Must agree to accept transfer and to provide appropriate medical treatment.

· If transfer is refused, but Sending hospital transfers patient anyway, once on Receiving hospital’s property, Receiving hospital must screen and stabilize (or transfer appropriately).
Duty to Accept Transfers/Reverse Dumping

Hospitals, and their on-call physicians, with specialized capabilities and capacity to treat may not refuse a transfer who requires such specialized capabilities.

Even if both the sending and receiving hospitals have similar capabilities and facilities, a patient may require service beyond the capability of the sending hospital (at the time of the transfer).

No duty to accept if:

· Receiving hospital does not have specialized capabilities or facilities required to treat patient.

· Patient does not require specialized capabilities or facilities.

· Even if Sending hospital is overcrowded.
Reporting Violations

· Mandatory requirement for Hospitals to report inappropriate transfers or reverse dumps.

· Private right of action to bring suit against violator for financial loss incurred as a result of an inappropriate transfer.

· Private right of action for patients against hospitals for EMTALA violations.
Penalties for Violations
Physicians
· $101,000 per violation

· Exclusion from participation in federal and state healthcare programs (for “gross and flagrant” or repeated violations).

Hospitals

· $101,000  per violation.

· Exclusion from participation in federal healthcare programs.

